Dat e | ssued: June 12, 1985 (AGO 85-23)

Requested by: Janes E. Sperry, Superintendent, North Dakota
Hi storical Society

- QUESTI ON PRESENTED -

Vet her the information contained in the North Dakota Worknen's
Conpensati on Bureau M nute Record, including enployer's nanes and
anounts of prem um adjustnments, is open to public inspection pursuant
to North Dakota's Open Records Law.

- ATTORNEY GENERAL'S OPI NI ON -

It is ny opinion that information contained in the North Dakota
Wor kmen' s Conpensati on Bureau M nute Record, including enployer's
nanmes and anounts of prem um adjustnents, is open to public

i nspection pursuant to North Dakota's Open Records Law.

- ANALYSI S -
N.D. C.C. section 44-04-18, provides as foll ows:
44-04-18. ACCESS TO PUBLI C RECORDS - PENALTY.

1. Except as otherwi se specifically provided by |aw, al
records of public or governnmental bodies, boards, bureaus,
conmi ssions or agencies of the state or any politica
subdi vi sion of the state, or organizations or agencies
supported in whole or in part by public funds, or expending
public funds, shall be public records, open and accessible
for inspection during reasonable office hours.

2. Violations of this section shall be punishable as an
infraction.

In determ ning whether the information contained in the nminute
record, including enployer's names and premnm um adj ustnments, is
confidential, a two-pronged inquiry is used. First, are the records
in the possession of an agency subject to the Open Records Law?
Applicability of the Open Records Law can be broken down into three
categori es:

A.  Public or governnental bodies, boards, bureaus,
conmmi ssi ons, or agencies of the State of North Dakot a.

B. Public or governnmental bodies, boards, bureaus,
commi ssi ons, or agencies of any political subdivision of
the state.

C. Organizations or agencies supported in whole or in part by
public funds, or which expend public funds.

If an agency in question can satisfy any one of the three categories
listed above, it is subject to the North Dakota Open Records Law.
Since the North Dakota Worknmen's Conpensati on Bureau (hereinafter
referred to as "Bureau") is a public or governnmental bureau, the



requirenent is satisfied.

The second inquiry is whether the records in question are of the type
subject to the Open Records Law. There is no statutory definition of
the term"record." However, the North Dakota Supreme Court, in City
of Grand Forks v. Grand Forks Herald 307 N.W2d. 572 (N.D. 1981),
has indicated that the term"record", as well as the entire Open
Records Law, should be given an expansive neaning. Further, the
court concluded that the term was not unanbi guous and incl udes
records which are in the possession of the public body in question

I ndeed, the court specifically rejected the proposition that thought
processes, work product, prelimnary data, and worksheets and notes
are not records. The court also concluded that records which are in
t he possession of the agency but which are not required to be kept by
| aw are nonet hel ess subject to the Open Records Law.

Therefore, any record in the possession of the public agency in
gquestion, in this case the Bureau, is subject to the Open Records Law
unl ess there is a specific statutory exenption for that record. In
ot her words, once records are found to be within the hands of an
agency which is subject to the Open Records Law, such as those

contai ning enpl oyer's nanmes and prem um adj ustnments, they are
presunptively disclosable to the public during normal business hours.
However, the records nay still be withheld by the agency in question
if they fall within an exception to the disclosure provisions of the
Open Records Law.

The authority for exenptions from public disclosure under the Open
Records Law is covered by the introductory phrase of the Open Records
Law whi ch states as foll ows:

Except as otherwi se specifically provided by |aw .

This phrase indicates that there may be specific | egal provisions for
t he nondi scl osure of certain records in the possession of public or
governnment al bodies. The phrase "by law' would refer to both state
as well as federal |laws. However, the term "specifically" indicates
the need for a specific exenption as opposed to an inplied or
arguabl e exenpti on.

This requirement for specific exenptions is is line with the
statutory interpretation which construes narrowmy exceptions to the
Open Records Law and construes liberally in favor of the coverage of
such I aws concl uding that access to information concerning the
conduct of the peoples' business is a fundanental and necessary right
of every person in this state. Gand Forks Herald supra

In reviewing the various statutes of the Wrknmen's Conpensation
Bureau, the only plausible specific exenption to the Open Records Law
is NND.C. C section 65-04-15 which provides, in part, as foll ows:

65-04-15. | NFORMATI ON | N EMPLOYER S RECORDS CONFI DENTI AL -
PENALTY | F EMPLOYEE OF BUREAU DI VULGES | NFORMATI ON.  The

i nformati on contained in an enployer's records shall be for the
excl usive use and information of the bureau in the di scharge of
its official duties and shall not be open to the public nor
used in any court in any action or proceeding pending therein



unl ess the bureau is a party thereto. The information
contained in such report, however, may be tabul ated and
publ i shed by the bureau in statistical formfor the use and
informati on of the state departnents and of the public.

The quoted statute applies only to information contained in an

enpl oyer's report or, as it is better known, an enployer's payrol
report. However, the statute does exenpt certain statistical aspects
of the enployer's reports fromits grant of confidentiality. Thus,
information in an enployer's record which has been published by the
Bureau in statistical formis avail able for public inspection.

Enmpl oyer reports contain information relative to actual and estinmated
annual payroll expenditures. N D.C C section 65-04-05. The reports
do not contain prem um adjustnent information. Although the enployer
reports do include the enployer's nane, that same information is
avail able in statistical form Thus, such information is not
specifically exenpted fromthe Open Records Law by N.D.C.C. section
65- 04- 15.

It is ny opinion that there is no specific exenption with respect to
the Bureau's minute record and that the North Dakota Open Records Law
applies. Therefore, the Mnute Record, including the prem um

adj ust rent s and enpl oyer nanes, renmai ns open and accessible for

i nspection during reasonable office hours. Furthernore, it is ny

opi nion that confidential information, when made a part of an

ot herwi se public record, remains confidential. |In other words, if a
record contains both public and confidential information, the public
part remai ns open to inspection, but the confidential portion remins
cl osed.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. section 54-12-01. It
governs the actions of public officials until such tinme as the
qguestion presented is decided by the courts.

NI CHOLAS J. SPAETH
Attorney Cenera

Assisted by: Care R Hochhalter
Assi stant Attorney Genera



